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Todayõs Agenda

ÅWhy donate?

ÅLiability Protections 

ÅTax Incentives

ÅFood Date Labels

ÅFood Safety



About FLPC

Provide legal and 

policy advice to 

nonprofits, 

government 

agencies, 

entrepreneurs, 

and other 

organizations on 

a range of food 

policy questions 

Educate 

students about 

the role of law 

and policy in 

the food system
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Food Waste in the U.S. 
(Source: ReFED)

The U.S. 

produced 

nearly 74 

million tons of 

surplus food in 

2023. 
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Opportunities

PEOPLE
PROFIT

PLANET
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MAõs Food Waste Diversion v. Goals

Source: MassPirg

https://publicinterestnetwork.org/wp-content/uploads/2024/08/MAP-CWF-FG-How-to-Reduce-Food-Waste-FIN-AUG24.pdf


Why donõt businesses donate more 
food? 





Liability Protections
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Food Donation Improvement Act (2023)

Expands upon the Bill Emerson Act, which protects food 
donors & nonprofits against any federal or state liability, 
so long as: 

1. CƻƻŘ ǇǊƻŘǳŎǘǎ ŀǊŜ άŀǇǇŀǊŜƴǘƭȅ ǿƘƻƭŜǎƻƳŜέ όƻǊ 
άǊŜŎƻƴŘƛǘƛƻƴŜŘέύ

2. Donations are made via a non-profit, or directly 
ŘƻƴŀǘŜŘ ōȅ ŀ άǉǳŀƭƛŦƛŜŘ ŘƛǊŜŎǘ ŘƻƴƻǊέ 

3. CƻƻŘ ƛǎ ƻŦŦŜǊŜŘ ŦƻǊ ŦǊŜŜ ƻǊ ŀǘ ŀ άDƻƻŘ {ŀƳŀǊƛǘŀƴ 
Reduced Priceέ

4. Donations are made in good faithΣ ǿƛǘƘ ƴƻ ƎǊƻǎǎ 
negligence or intentional misconduct 

Link to Resource

https://chlpi.org/wp-content/uploads/2013/12/Emerson-Act-Legal-Fact-Sheet.pdf
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State Liability Protections

States cannot provide less liability protection than the Emerson 
Act. Massachusetts state law:

ÅExplicit protection for donations of past-date food if it is 
separated and clearly labeled as past-date.

Massachusetts General Law, Ch. 94, Sec. 328

https://malegislature.gov/Laws/GeneralLaws/PartI/TitleXV/Chapter94/Section328
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Food is Made to Be Eaten

Listen to Grandma and Chef 
Tom Colicchio: 

Source: NRDC

https://www.nrdc.org/resources/liability-protections-and-safe-food-donation
https://www.nrdc.org/resources/liability-protections-and-safe-food-donation


Tax Incentives



Harvard Law School Food Law and Policy Clinic 

Federal Tax Incentives

Example:A grocery store donates potatoes with a fair market value of 
$100. The basis value of these potatoes was $30. The expected profit 
margin is the fair market value minus the basis value ($100-$30), 
which is $70.

ÅGeneral Deduction

Deduct the basis value = $30

ÅEnhanced Deduction

Deduct the smaller of:

1. Basis Value x 2 = $30 x 2 =$60
or

2. Basis Value + (expected profit margin/2) = $30 + ($70/2) = 
$65
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State Tax Incentives

Massachusetts does not currently have state-level tax 
incentives for food donation.

Proposed Legislation (HB 3154/SB1043)
ÅTax credit 

ÅFair market value up to $25,000/year

ÅEligible donors: food businesses (farm, restaurants, grocery 

stores)

ÅEligible recipients: Nonprofits providing food to people in 

need in the state

https://malegislature.gov/Bills/194/HD403
https://malegislature.gov/Bills/194/SD834


Date Labeling
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Whatõs the Problem? 
ü Dates are not federally defined or regulated*

Å FDA/USDA merely recommend businesses 
use æBest if used byç for quality 

ü Consumers are confused

Å Dates generally suggest peak quality

Å Confusion causes consumers to waste 3 
billion pounds of food annually (ReFED)

ü States regulate, but no two state laws are the 
same

ü Costly to consumers, businesses, and the 
environment

Å Standardizing date labels could divert 
>425,000 tons of food waste annually, equal 
to 708M meals (ReFED)

*except infant formula


